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3 fatiieMatterof ) , . 

4 ) GELA 
5 Obama for America and Martfa Nesbitt, ) MURs: 6078/6090/6108/6139/j6142/6214 
6 fa lus ofiicid capadty as treasurer ) 
7 ) 
8 

I 9 GENERAL COUNSEL'S REPORT #2 
10 
11 L ACTIONS RECOMMENDED 
12 (1) Fmd reason to believe thm Obama for America and Martfa Nesbitt, fa his officid 

04 13 capacity as tt:easurer, ("OFA" or **tiie Conumttee*̂  vioteted 2 U.S.C. § 434(b) by fidlfag to report 
Nl 

^ 14 properly the dates of receipt for conttibutions it received through a jofat fuidrddng 

0 

ff̂  IS representetive, the Obanu Victoiy Fund (the "Victoiy Fund"), as tfae date recdved by tfae 

16 Vimoiy Fund (tfae "origfad date ofrecdpt"); 

17 

18 : . . . . I 

20 

21 n. INTRODUCTION 

22 fa Augum 2010, tfae Federd Election Commission C*the Commtesion") found reason to 

23 bdieve tfam OFA violated the Federd Etection Campdgn Am of 1971, as amended, ("tiie Am" or 

24 "FECA") by aoeeptuig during tfae 2007-2008 election cycle an unknown number of excesdve 

25 comributions fa violation of 2 U.S.C. § 441a(f). See OFA Facttul and Legd Andysis, dated 

26 September 7,2010 C'F&LA").* fa tfae F&LA, relyfag on uiformation compiled by tfae Reports 

27 Andysis Division C'RAD"), tfae Commisdon found tiiat OFA may faave accqited between $1.89 
' The Coinmission dismbsed allegpoions that OFA violated 2 U.S.C. §§ 441e and 441f. 
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1 and $3.5 million in excessive contributions. The Conunission dso found thm OFA might have 

2 misreported the origfad date of receipt for certtdn primary election conbibutions made through 

3 its jofat ffaidrdsfag representetive, tiie Victoiy Fund,̂  which caused tiiose conttibutions to 

4 appear as "primary-after-primary" excessive contributions (i.e., primaiy conttibutions made after 

! 5 the date of the primary dection). Id at 8 IL3. The Commisdon authorized an favestigation and a 

0 6 Section437gaudittodetemifaetfaeextemof OFA's viotetions. 
0 

^ 7 fa response to tiie Conunission's findmgs, OFA acknowledged tfaat it faad accqited 

^ 8 excessive contributians. OFAargued,faowever,tfaatitfaadresolvedtfae vast majority of these 

HJ 9 excesdve contributions tfarougfa refimds, redesignations, and reattributions. 5iee OFA Letter fiom 
0 
^ 10 Juditii Corley dated November 12,2010 (respondmg to RTB findings). OF A also asserted tiut 
rii 

11 $ 1.6 milUon fa primaty contributions recdved tfarougfa tfae Victoiy Ftmd were not excesdve. Id 

12 fa fiut, OFA expldned, tfaese conttibutions appeared to be ''primaiy-after-primaiy" excesdve 

13 contributions because, as it conceded, OFA misreported tfaese contributions' origfad date of 

14 receipt. Id OFA characterized tfae violations as ik minimis retetive to its overaU receipts. Bm it 

15 provided no explanation of how its compliance systems had fidled to detem or resolve excessive 

16 contributions of over $ 1 million, or why it had fiuied to resolve hundreds of thousand dollars in 

17 excessive contributions thm faad been questioned by RAD fa Requests for Additiond Infixmution 

18 sent to tfae Committee fa 2007-2009. Id Furtfaer, tfae ody explanation OFA offered as to vdiy it 

19 misrqxoited tfae origind date ofrecdpt for contributions recdved tfarougfa tfae Victory Fund was 

' The Victoiy Ftmd was established punuant to 11 C.F.R. § 102.6. Its participants %rere OFA aod die Democretic 
National Commhtee. 
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1 that the campdgn staff understood it was reportfag tfae ttiansfers fa tfae conect manner. Id. See 

2 also OFA Letter firom Juditii Corley to OGC dated Marcfa 1,2011. 

3 During tfae ensumg Section 437g audit, tfae Commtesion*s Audit Division provided OFA 

4 with lists of additiond unresolved excessive contributions discovered by its review of the 

5 Committee's disclosure reporte and accounting datebases. OFA took corrective action by 

6 refwidfag approxinutely $870,000 fa previoudy unresolved excessive contnbutions (OFA had 

7 resolved approximately $490,000 fa excessive contributions prior to the Commission's findfags). 

8 At the conclusion of the Section 437g audit, OFA was given the opporttmity to question or 

9 chaUenge tfae Audit Dividon's ffadings and conclusions, fa response, OFA identified nfae 

10 additiond contributions thm had been resolved 

11 

12 

13 

14 . fa summaiy, the Audit 

15 Division made the following findfags. 

16 • OFA accepted $1,363,529 fa excessive contributions that were not resolved tfarough 
17 refund, redesignation, or reattribution within the 60-day period sm forth fall C.F.R. 
18 §110.1(b)(3)(i), 

19 • To resolve ite excesdve conttibutions, OFA (i) refunded $462,666 and rededgnated 
20 or reattributed $26,950 prior to OFA recdving notice of the Commtesion's 
21 favestigation; (ii) refimded $428,534 in late 2010 after recdpt of tfae Commisdon's 
22 RTB notification; (iii) refunded $421,462 fa 2011 after tiu completion oftiu 
23 Commission's Section 437g audit; and 

24 • OFA misreported the origind date of receipt for at least $ 1.9 miUion fa contributions 
25 that were transfiirred fixxm the Victory Fund, which made it appear, erroneously, tiut 
26 these contributions were excesdve primary-after-primary contributtons. 
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1 Based on the resdts of the mvestigation and Section 437g audit, we recommend that the 

2 Commission make an additiond reason to believe finding thm OFA vioteted 2 U.S.C. § 434(b) of 

3 the Act when it misrqiorted the origuid date of recdpt for contributions received from tfae 

4 Victoiy Fund; > 

0 6 . 

^ 7 / 

^ 8 m. ANALYSIS 
HJ 
0 9 Tfae favestigation and Section 437g audit reveded tfaat OFA received excessive 
Wl 
^ 10 conttibutions of $1̂ 63,529 fa violation of 2 U.S.C. § 441a(f), and fiuied to conectiy report tiie 

11 origfad dates on wfaicfa $85,158,116 fa contributions were recdved by OFA's joint fimdrdsing 

12 representative tiu Victoiy Fund fa violation of 2 U.S.C. § 434(b) oftfae Act. 

13 A. Receipt of Excessive Contributtons 

14 Dtufag tfae 2008 election cycle, tfae Act insttucted tfam no person was permitted to make a 

15 contribution to a candidate for federd office or tfae candidate's autiiorized politicd conunittee 

16 tfam fa the aggregate exceeded $2,300 each fixr tfae primary and generd elections. 2 U.S.C. 

* The 437g audit also revealed diat tfae Committee misreported die redesignation dates ofcontributions received 
from 49 uulividuab (totaUng S71,SS2). The audit notes dut only one ofthe erroneously redesignated contributions 
rqpoited actually exceeded the ccnitribution limit, and therefore requiied redesignation, and it was redesignated, 
atduwgh it was reported inoomctly the Coinmittee. The Committee acknowledged that they had violated the Act 
by misreporting tte dates ofdie identified redesignations. See EasaiX fiom J. Corî  fo Audit Divbion dated July IS, 
2010. See also Letter fiom OGC ta J. Corley dated My 22.2011. The Committee asserted that the violations were 
inadvertent, caused by a temporary employee who mbundostood the redesignation procedures and improperly 
reported redesignating contrfoutions fiom donon who had not yet exceeded tfaeu- contribution limits, ilee Email 
fiom J. Corley dated July IS, 2010 (stating "a data person, acting without dhection fiom the campaign, hicoiTectiy 
altered die database to show a portion ofdie earliest conlribution(s) fiom diese donors as general election 
contributions. As a result, tfae contributions appear hi die database to have been redesignated before they were 
actual̂  excessive.*0* The Ctxnnuttee also str̂ sed that the enoneous redesignations* all invoked the same 
mbmfoaned empfoyee, occnrred on the same day, and were eonected once die* Conunittee was made aware oftfae 
pmblem. Id Given the Conunittee's eaplanation ofdie erroaeoos redesignations and the collective actions,̂  
not reoommendmg that tfae Conunbsion take eny action as fo diese redesignattons. 
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1 § 441a(aXlXA)- As a corollary, it was udawful for a candidate for federd office or the 

2 candidate's authorized politicd committee to accept conttibutions that in the aggregate exceeded 

3 $2,300 eacfa for tfae 2008 primaiy and generd elections. 2 U.S.C. § 441a(f). Where a committee 

4 receives an excessive contribution, the Commisdon*s regutetions give the committee 60 days 

5 fixxm the date of recdpt to identify and refimd, redesignate, or reattribute the excessive amount 

Nl 6 11 C.F.R.§ 110.1(b). 
0 

^ 7 The audit reveded-and OFA acknowledges-tiut, firom 2007-2008, OFA accepted a 

^ 8 tottd of $1,363,529 fa oonttibutions tiut exceeded tiu timits set forth fa 2 U.S.C. § 441a(a)(l)(A) 

^ 9 and were not resolved withfa 60 days. A large portion oftfaese excesdve contributions resdted 
0 ^ 
hfl 
^ 10 fixxm OFA accqitfag mdtiple contributions fixxm tfae same donors but fdling to recognize tfaat 

11 tfae aggregate totds exceeded the legd limite because tfaose fadividuds were mistakedy assigned 

12 multiple donor ID numbers by OFA's accounting system. The favestigation reveded that OFA 

13 had accepted m leam $425,334 fa excessive contributions fixxm 586 fadividud contributors wfao 

14 were asdgned mdtiple donor IDs. 

15 Prior to receiving notice oftfae Commisdon's reason to believe ffadfag, OFA reffaided, 

16 redesignated, or reattributed $489,616 fa excessive contributions, dthough outside of tfae 60-day 

17 timeperiodpennittedby tfu Am for resolving potentid excessive contribution viotetions. See 

18 2 U.S.C. § 441a(a)(lXA) and U C.F.R. §§ 103.3(bX3), n0.1(b)(3)(i). Thte $489,616 facluded 

19 untunely refimds of $462,666, redesignations of $6,900, and reattrUxutions totelfag $20,050. 

20 After recdvfag notice of tfae Commisdon's reason to believe finding, and based on 

21 RAD's andyste of OFA's disclosure rqxxrts and tfae Audit Division's andyste of OFA's 
22 accounting records, OFA refimded an additiond $873,913 in excessive contributions. This 

23 amount included $448,579 tfaat OFA refimded fa response to tfae reason to bdieve findings based 
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1 on RAD's initid review of OFA's disclosure reports, and $425,334 that OFA reffaided after the 

2 Audit's supplementd review of OFA's intemd records to identify donors witii mdtiple IDs. 

3 fa sum, as shown fa Chart A below, the audit determined that excessive contributions 

4 totding $1,363,529 were, refunded, redesignated, or reattributed outside of the time permitted by 

5 the regdations to resolve such violations. 

6 ChartA. - Audit Results 
Untimely Refunded/Redeslgnated/Reattributed 

Excessive Contributions 
Refimded Pre RTB $489,616 
Rededgnated Pre RTB $6,900 
Reattributed Pre RTB $20,050 
Refimded Post RTB - RAD List (12/31/2010) $448,579 
Refimded Post RTB- Mdtiple Donor ID Review (6/2011) $425,334 

Total $1,363,529 
7 

8 B. Mtereportfag of Joint Fundratefag Transfers 

9 The Act requires dl politicd committees to piiblicly report dl of theu* receipts and 

10 disbursements. See 2 U.S.C. § 434. Each rqiort miut disclose for tfae rqiortfag period and 

11 cdendar year the totd amount of aU receipts and the totd amount of dl disbursemente. See 

12 2 U.S.C. § 434(b)(2), (4) and 11 C.F.R. § 104.3(a), (b). The Am reqmres tiut an autiiorized 

13 committee of a candidate report tfae amount of dl receipts fixxm transfers by affiUated 

14 committees, as weU as tfae identity of tfae affiUated committee and date(s) of transfer. 

15 See 2 U.S.C. § 434(b)(2)(F). (3)(D); 11 C.F.R. §§ 102.17(cX3)(iii) and 102.17(c)(8)(i)(B). 

16 See also 11 C.F.R. §§ 104.3(a)(4) and 104.8. 

17 Commission regdations peimit poUticd committees to engage in jofat fundratefag with 

18 other politicd conunittees or with unregistered committees or orgamzations. See 11 C.F.R. 

19 § 102.17. After a joint fimdrddng representetive distributes tiu nm proceeds, a participating 

20 politicd conunittee is reqdred to report ite share of fimds received as a transfer-in from tfae 
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1 fimdraisfag representtdve. See 11 C.F.R. § 102.17(c)(8)(i)(B). For contribution reporting and 

2 lunitation puiposes, the date a contribution te received by the joint fimdrdsing representetive -

3 not the date received by the recipient politicd committee - is the date thm the conttibution is 

4 received by tfae participatfag politicd committee. See 11 C.F.R. §§ 102.17(c)(3)(iii) and 

5 102.17(c)(8).* 

^ 6 During tiie 2008 election cycle, OFA received $85,158,116 fa ttnnsfeis fixxm tfae Victory 
to 
q- 7 Fund. Tfaese transfers were made on various dates between June 30 and November 3,2008. 
04 

Nl 8 OFA conectiy reported tfae dates it recdved transfers fixxm ite jofat fiindrdsmg representetive. 

P 9 But OFA did not correctiy rqxort tiie origuid dates of receipts reqdred by 2 U.S.C. § 434(b)(2), 
m 
r-ri 10 (4) and 11 C.F.R. §§ 104.3(a), (b) and 102.17(c). 

11 The Commtesion initiaUy brought this problem to OFA's attention fa an October 2008 

12 RFAI, whicfa questioned $1,936,829 fa prhnaiy conttibutions tiut were identified as possibly 

13 excessive because OFA recdved tfae transfer of fimds after tfae date of the candidate's 

14 nomfaation. See Requem fixr Additiond Infonnation (Oct. 14,2008). The RFAI sought 

15 clarffication as to wfaetiier tiie conttibutions were "facompletely or facorrectiy reported." Id 

16 The Coinmission rdsed tfate same issue fa tfae F&LA, noting tfaat certdn excesdve contributions 

. 17 may have been misrqiorted as havfag been recdved after the date ofthe primary. See F&LA 

18 at 8 n.3. 

19 OFA admits that, conb»iy to the Commissfan's regulations, it enoneousiy rqiorted tiie 

20 dates oftransfera fixxm the Victoiy Fund as the dates ofreceipt for tfaose contributions and fiuied 

21 to report the origind dates ofreceipt oftiu conttibutions by tiu Victory Fund. Letter fixxm 

* The participating political conunittee b required to report the original date of receipt of the proceeds only after die 
fiinds have been transferred fifom the fimdrabuig representative. Id 
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1 J. Corley to OGfC dated Mareh 1,2011 (stetfag "Tfae Conunittee began reporting transfers fixim a 

2 joint fimdrateing committee on Jdy 20,2008. It reported six (6) additiond transfers during 2008 

3 and 2009... All of the ttansfers (except one) [citetion omitted] were reported fa the same way -

4 as of tfae date of the ttansfers - based on an understanding of the campdgn staff tiut this was tiu 

5 correm metiiod for reporting."). 5eeo/5oLetterfromJ. (Coriey to OCiC dated November 12, 

0 6 2010 (acknowledgmg 'tfae overwfaehmng majority of tfaese 'Primary-after-Primaiy 
0 
^ 7 contributions* iwere actudly received by tiu jofat fimdrateing committee before President Obama 
HJ 

8 accqited fate party*s nomfaation**). By way of explanation, OFA responds ody timt it was "fa 

KJ 9 regular contact witfa tfae FEC's Reports Andysis Diviston [ ] to clarify reporting issues[, and]... 
CP 
^ 10 RAD staff never rdsed any issue witfa tfaem regarding tfae metfaod tfaey were usfag to report tfae 
ni 

11 ttansfers." Letter fixxm J.Oxrley to OGC dated Marcfa 1,2011. 

12 OFA*s explanation does not dter the &m tfam it fiuied to rqiort tfae dates on wfaicfa tfae 

13 Victoiy Fund origindly received contributions totaUng $85,158,116. Accordingly, we 

14 recommend thm the Conunission find reason to beUeve tiut OFA vioteted 2 U.S.C. § 434(b).̂  

15 

16 

17 

18 

* Concurrent with the Section 437g audit, die Audit Divbion also conducted a Section 438(b) audit of OFA; the 
Draft Final Audit Rqiort C'DFAR'O b currentiy pending befiire die Commissî . Altfaough tfae scope ofthe Section 
436(b) audit encompassed the receipt of excessive contributions, tfae DFAR does not recommend a finduig of 
material non-omiqiliance regardmg OFA's receipt of exoessive contributions. The Section 438(b) audit of OFA 
reveab separate mstances of material non-compliance with die Act, inchiduig the apparem fiiilure to file requued 
48̂ our notices fi>r contributions prior to die genend election, whidh would customarily be handled duough die 
Commission's Adnunistrative Fmes program as viotetions of 2 U.S.C. § 434(a). In view of diat finding, the 
admitted rqiorting violatfous, and die more than $1 million m excessive cndributions reeeived, we are not 
recommenduig that die Conunission exorcbe its prosecutorial discretion and take no furdier action, widi regard fo 
diese viotetions. See Heckler v. Chaney, 470 U.S. 871 (198S). 
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1 V. RECOMMENDATIONS 

2 1. Ffad reason to believe that Obama for America and Martfa Nesbitt, in hte officid 
3 capacity as tteasurer, vtolated 2 U.S.C. § 434(b); 
4 
5 2. 
6 
7 
8 3. . 
9 

^ 10 4. Approve tfae attticfaed Factud and Legd Andysis; and 

KJ 12 5. Approve tfae appropriate letters. 
04 13 
Nl 14 

? 1̂  

r i 18 Date Anthony [yHdhan 
19 Ctenerd Counsel 
20 
21 
22 
23 Kathleen M.Qmfh 
24 Actfag Associate Cjeneral Counsel 
25 for Enforcement 

29 Mark Shonkwiler 
30 Assistant Generd Counsel 

34 Camilte Jackson Jones 
35 Attomey 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 


